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DETAILED ACTION 

Status of the Claims 

Claims 1,4,8, 9,11 and 14 are rejected under 35 U.S.C. 102(e) as being 

anticipated by Harper et al. (2003/0036882). 

Claims 2. 6. 7 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Harper et al. (2003/0036882 - hereinafter Harper (I)) in view of Harper et al. 

(6,629,266 - hereinafter Harper (II)). 

Claims 3,5,12 and 13 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Harper et al. (2003/0036882) in view of Kumar et al. (6,789.213). 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 

fonm the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 

Claims 1.4. 8, 9,11 and 14 are rejected under 35 U.S.C. 102(e) as being 

anticipated by Harper et al. (2003/0036882). 

Regarding claim 1: 
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Harper teaches collecting system state information (paragraph 0011, lines 5-6) 

about the number of primary servers to monitor unstableness of the primary servers 

(paragraph 0013, lines 1-5). 

Harper teaches when at least one of the primary servers is judged unstable as a 

result of monitoring (paragraph 0013, lines 1-5), judging existence of one or more spare 

servers or one or more primary servers having spare capacity (paragraph 0013, lines 5- 

8, paragraph 0038 and Fig. 5A and 5B - there is a spare server present in the system of 

Harper), wherein each of the spare servers or the primary servers having spare capacity 

is able to function as either the spare server or the primary server (paragraphs 0012 

and 0013 - the spare server takes over for the primary. It is therefore clear that the 

spare can function as a primary server. It is inherently necessary for a spare server to 

be able to function as a spare server). 

Harper teaches when at least one of the spare servers or the primary servers 

having spare capacity exists (Fig. 5A and 5B), duplexing all processes of the unstable 

primary server to the spare server or the other primary server having spare capacity 

according to a currently set operation mode (paragraphs 0011, 0038 and 0039 - the 

secondary server has the application for failover already running and the state of the 

primary is transferred to the secondary such that the secondary is ready when 

necessary. The operation mode of the Harper reference is active/standby). 

Harper teaches upon completing duplexing, providing the unstable server with a 

system rejuvenation control signal for executing rejuvenation (paragraphs 0050 and 

0064 - the system is provided with a rejuvenation signal as an alternative to waiting for 
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system failure. It is clear that this signal is provided only when duplexing is completed, 

othenA^ise the invention would not operate as intended). 

Regarding claim 4: 

Harper teaches when the current mode is set as the active/standby mode, 

selecting any of the spare servers (paragraphs 0011, 0038 and 0039 - the mode is 

active/standby. A server has clearly been selected to be the new primary server). 

Harper teaches duplexing all the processes of the unstable primary server to the 

selected spare server (paragraphs 0011, 0038 and 0039 - the secondary server has the 

application for failover already running and the state of the primary is transferred to the 

secondary such that the secondary is ready when necessary). 

Regarding claim 8: 

Harper teaches system monitoring means for collecting system state information 

about the number of primary servers to grasp'an unstable state of each of the servers 

(paragraphs 0011, lines 5-6, and 0013, lines 1-5). 

Harper teaches cluster controlling means for providing a control signal for 

duplexing all processes of one of the number of primary servers to one of the number of 

spare servers or other primary server having spare capacity according to a currently set 

operation mode when the primary server is unstable as a result of system monitoring in 

said system monitoring means (paragraphs 0011. 0038 and 0039 - the secondary 

server has the application for failover already running and the state of the primary is 
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transferred to the secx)ndary such that the secondary is ready when necessary. The 

operation mode of the Harper reference is active/standby), wherein each of the spare 

servers or the primary servers having spare capacity is able to function as either the 

spare server or the primary server (paragraphs 0012 and 0013 - the spare server takes 

over for the primary. It is therefore clear that the spare can function as a primary server. 

It is inherently necessary for a spare server to be able to function as a spare server), 

and for providing the unstable primary server with a rejuvenation signal for system 

rejuvenation if the unstable primary server maintains an unstable system state for a 

certain time period (paragraphs 0050 and 0064 - the system is provided with a 

rejuvenation signal as an alternative to waiting for system failure. It is clear that this 

signal is provided only when duplexing is completed, othenvise the invention would not 

operate as intended). 

Harper teaches duplexing means for duplexing all processes of the unstable 

primary server to the spare server or the other server having spare capacity according 

to a duplexing control signal about the set mode provided from said cluster controlling 

means (paragraphs 0011, 0038 and 0039 - the secondary server has the application for 

failover already running and the state of the primary is transferred to the secondary 

such that the secondary is ready when necessary. The operation mode of the Harper 

reference is active/standby.). 

Regarding claim 9: 
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Harper teaches a system state information collecting block for monitoring a 

system state of each of the primary servers to collect state information from each of the 

primary servers (paragraphs 0011, lines 5-6, and 0013, lines 1-5). 

Harper teaches a rejuvenation command producing block for judging existence 

of an unstable primary server according to system state information collected in said 

system state information collecting block, and when any of the primary servers is 

unstable, producing a rejuvenation command signal for rejuvenation of unstable 

software of the unstable primary sen/er and providing the same to said duplexing 

means (paragraphs 0050 and 0064 - the system is provided with a rejuvenation signal 

as an alternative to waiting for system failure. It is clear that this signal is provided only 

when duplexing is completed, otherwise the invention would not operate as intended). 

Regarding claim 11: 

Harper teaches wherein said cluster controlling means includes registering 

means for canceling the unstable primary server from an available server list when the 

unstable primary server is duplexed to the spare server or the other primary server 

having spare capacity in said duplexing means, and upon completing rejuvenation of 

the unstable primary server according to the rejuvenation signal, re-registering the 

rejuvenation-completed primary server in the available server list (paragraph 0064 - the 

primary server is replaced by the secondary server and when the primary server has 

been rebooted it is added back to the list as the secondary server). 
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Regarding claim 14: 

The claim is rejected as a record medium readable by a digital processing 

apparatus that contains programs that cause the method of claim 1 to be performed. 

Claim Rejections^' 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1,148 

USPQ 459 (1966). that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 
2. Ascertaining the differences between the prior art and the claims at issue, 
3. Resolving the level of ordinary skill in the pertinent art. 
4. Considering objective evidence present in the application indicating 

obviousness or nonobviousness. 

Claims 2. 6, 7 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over Harper et al. (2003/0036882 - hereinafter Harper (I)) in view of Harper et al. 

(6.629,266 - hereinafter Harper (II)). 

Regarding claims 2 and 10: 

The teachings of Harper (I) are outlined above. 

Harper (I) does not explicitly teach wherein said system state information 

contains at least one of group including operational load, continuous running time. 
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memory usage, buffer usage of the primary server. Harper (I) does, however, teach 

predicting failure based on state information collected from the primary server. 

Harper (II) wherein said system state information contains at least one of an 

operational load, continuous running time, memory usage, buffer usage of the primary 

server in Fig. 1, 7, 9.11,12, col. 2 lines 31-34, col. 3 lines 47-52 and col. 4 lines 23-28. 

It would have been obvious to one of ordinary skill in the art at the time of 

invention to combine the teachings of Harper (I) with those of Harper (II). 

One of ordinary skill in the art at the time of invention would have been motivated 

to make the combination because Harper (I) explicitly states a desire for the 

combination to be made in paragraphs 0001 and 0058. 

Regarding claim 6: 

The teachings of Harper (I) are outlined above. 

Harper (I) does not explicitly teach judging whether to execute a rejuvenation 

command according to operational load and continuous running time of the primary 

server subjected to rejuvenation. Harper (I) does, however, teach executing a 

rejuvenation command. 

Harper (II) judging whether to execute a rejuvenation command according to 

operational load and continuous running time of the primary server subjected to 

rejuvenation in Fig. 1, 7, 9,11,12, col. 2 lines 31-34, col. 3 lines 47-52 and col. 4 lines 

23-28. 
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It would have been obvious to one of ordinary skill in the art at the time of 

invention to combine the teachings of Harper (I) with those of Harper (II). 

One of ordinary skill in the art at the time of invention would have been motivated 

to make the combination because Harper (I) explicitly states a desire for the 

combination to be made in paragraphs 0001 and 0058. 

Regarding claim 7: 

Harper (I) teaches wherein said rejuvenation of the primary server subjected to 

rejuvenation includes file system clearing, buffer clearing, memory clearing and restart 

in paragraphs 0063 and 0064. Rejuvenation includes rebooting and starting from a 

clean state, and such rebooting necessarily includes file system clearing, buffer clearing 

and memory clearing. 

Claims 3, 5,12 and 13 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Harper et al. (2003/0036882) in view of Kumar et al. (6,789,213). 

Regarding claims 3 and 12: 

The teachings of Harper are outlined above. 

Harper does not explicitly teach an active/active mode in which all of the servers 

constituting the cluster participate in service while mutually performing the role of the 

spare servers. Harper does, however, teach providing spare capacity in order to duplex 

processes in order to perform software rejuvenation. 
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Kumar teaches an active/active mode in which all of the servers constituting the 

cluster participate in service while mutually performing the role of the spare servers in 

col. 3 lines 1-12. 

It would have been obvious to one of ordinary skill in the art at the time of 

invention to combine the teachings of Harper with those of Kumar. 

One of ordinary skill in the art at the time of invention would have been motivated 

to make the combination because Kumar teaches that the use of an active/active mode 

allows for controlled takeover without human intervention. Kumar further teaches that 

the implementation is cost effective and simplified, which meets an explicitly stated 

desire of Harper (see Harper, paragraph 0071). 

Regarding claim 5: 

The combination of Harper and Kumar teaches duplexing the processes of the 

unstable primary server to the selected primary server having spare capacity. Harper 

teaches duplexing the processes to an area of spare capacity in paragraphs 0011, 0038 

and 0039. The combination with Kumar teaches the spare capacity being that provided 

by another primary server. 

Regarding claim 13: 

The teachings of Harper regarding the active/standby mode are outlined above. 

The combination of Harper and Kumar teaches duplexing the processes of the 

unstable primary server to the selected primary server having spare capacity. Harper 
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teaches duplexing the processes to an area of spare capacity in paragraphs 0011,0038 

and 0039. The combination with Kumar teaches the spare capacity being that provided 

by another primary server. 

Response to Arguments 

Applicant's arguments filed 2/13/06 have been fully considered but they are not 

persuasive. 

In response to applicant's arguments concerning a previous office action, the 

examiner would like to note that the office action to which applicant refers was 

subsequently followed by four further office actions. The examiner also notes that the 

office action in question was prepared by a di|erent examiner. 

In response to applicant's argument that the claim amendments entered with the 

RCE meet some suggestion provided by the previous examiner and distinguish over the 

Harper references, the examiner respectfully disagrees. The passages from the 

previous office action that are reproduced in applicant's arguments deal with applicant's 

statement that applicant's invention is an (n,k) cluster and that applicant's invention 

operates without distinction between a primary and spare server. Without regard to the 

fact that the previous examiner never stated that such limitations would be considered 

allowable, only that they were not present in the claims, the present amendments still 

have not added such limitations to the claims. There is still no teaching of an (n,k) 

cluster. Applicant has merely added that there are one or more spare servers. The 

spare server of the Harper(l) reference clearly teaches one or more spare servers. In 
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addition the fact that each of the spare servers or the primary servers with spare 

capacity can function as either the spare or the primary is also clearly taught by Harper 

(I) - see the above citations to the reference. The fact that there Is a spare server that 

is used as a failover for the primary is a clear teaching of a spare that function as either 

a spare or a primary, given that it does, in fact, function as both depending on the failure 

state of the other computer. Thus, all limitations of the claims are still taught by the 

above-cited references. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 

examiner should be directed to Marc Duncan whose telephone number is 571-272- 

3646. The examiner can normally be reached on M-F 9:00-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, Robert Beausoliel can be reached on 571-272-3645. The fax phone 

number for the organization where this application or proceeding is assigned is 571- 

273-8300. 
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Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more Information about the PAIR system, see http://pair-direct,uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). 

md 
Marc Duncan 


